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WHO PAYS THE PIPER DOESN’T NECESSARILY CALL THE TUNE: THE PERMIT AND ENFORCEMENT PROCESS UNDER THE BUILDING ACT 1993

Justin Cotton, Partner, and head of Practitioner Advocacy at Lovegrove Solicitors
The primary person charged with governing the Building Permit and enforcement process is the Relevant Building Surveyor (“the RBS”).
In Victoria, that RBS will either be a private natural person, or the Council as the RBS.  

For simplicity, we refer to the land where building works are to be carried out, as the subject land.   

There will also of course be adjoining land.  But the rights of adjoining owners are narrowed and prescribed under the Act.
The owner of the subject land, or the builder as their agent, will make an application for a building permit to an RBS, who will notify the local council of their engagement.
Although the Owner (or their agent) engages the RBS, their actual client is really the local community – as the RBS is charged with ensuring building standards are maintained for the community’s benefit.

If a building permit is required, a planning permit will need to have been obtained first.  The power for an RBS to approve a building permit is in section 19 of the Act.

Under this Part the RBS will issue a building permit if the approved plans are consistent with the planning permit, and the other required information has been provided or is in order. The RBS should not seek greater or lesser standards or requirements than is required by the Act, when approving a BP (section 24).

If the RBS rejects the BP application or fails to approve the application within the prescribed time, the applicant can appeal to the Building Appeals Board (section 138).

Upon issuing the BP, the building surveyor is then charged with the oversight of building control in a general, regulatory sense.
Enforcement and the right of appeal

The RBS is not a clerk of works, and is not responsible for builder workmanship, site supervision or design (Lewis v Threadwell) but is responsible for:

· Mandatory inspections at certain stages of the works eg footings, pre-slab, frame, final;
· Issuing Building Notices or Building Orders if matters of regulatory non compliance arise;

· Carrying out the final inspection and issuing a certificate of final inspection / Occupancy Permit.

The RBS can engage registered building inspectors to carry out some of the mandatory inspections, but must carry out the final inspection directly.

A Building Notice is akin to a ‘show cause’ notice.  It will name the specific breach(es) and request the Owner ‘show cause’ why works should not be rectified or even demolished and rebuilt.

If sufficient cause is not shown by the Owner within the period cited in the BN, the RBS can then issue a Building Order requiring the works to be rectified, including demolished, within a fixed period.

The RBS can serve a Building Order to Stop Works if a breach is noted.  He/she can also serve a Building Order to carry out Minor Works to rectify some matters.

If matters of non-compliance are referred to the local council, if a private RBS is engaged, the Council will usually just defer to the private RBS.
The exceptions are Emergency Orders.  If urgent works are needed to address potential life/safety risks or risks of damage to property, only a Council can issue an EO.
An owner of the subject land can appeal a decision by the RBS to issue a Building Notice or a Building Order, or a failure to withdraw a BN or a BO within a reasonable time.  That appeal is made to the BAB (section 142).
Adjoining Owners – a voice in the wilderness?

An adjoining owner will often have legitimate concerns that affect their adjoining land. For example, overshadowing to habitable room windows or lack of solar access where setbacks are not maintained (clauses 417 and 418 of the Regulations).
However, even if the RBS were to serve a Building Order regarding such a breach, if the Owner were to appeal the BO, the adjoining owner may not have direct standing at the Building Appeals Board.
Case law suggests that if they are not called as a witness, the adjoining owner should still be entitled to have their say at the BAB hearing as an ‘interested party’.

But they are not a direct party to the BAB proceeding as they are not a party to the Building Permit application process.

An adjoining owner’s major point of standing under the Building Act, is in regard to Protection Works under Part 7 of the Act. And then, it is only when the RBS decides at the outset that a Protection Works Notice needs to be served on the adjoining owner. 

An adjoining owner has 14 days to lodge a Protection Works Response notice that either:
· Agrees to the proposed protection works;

· Does not agree to the proposed protection works;

· Neither agrees nor disagrees but seeks further information eg details of necessary protection works insurance, existing site conditions survey, etc

Once the adjoining owner lodges that response the RBS is to make a decision on whether the protection works are appropriate or not (section 87).

A decision on the appropriateness of proposed protection works, or the arrangements in relation thereto, can be appealed by the parties directly affected to the BAB (s 141).

Also a dispute between the owner and the adjoining owner in regard to matters arising under Part 7 (protection works) can be referred to the BAB (s 155).
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VCAT and the Domestic Building List: a dedicated path for domestic building disputes

If it is a ‘domestic building dispute’ as defined in the VCAT Act, in regard to ‘domestic building works’, the domestic building list at VCAT has virtually an exclusive jurisdiction to decide the dispute.

This includes contractual and other disputes between owners and builders, builders and subcontractors, and disputes involving other construction practitioners eg Architects, Engineers, Building Surveyors.

From time to time such disputes are wrongly brought in other courts, especially the Magistrates Court.  If it is a domestic building dispute, and you are the defendant, you can demand the proceeding be stayed or withdrawn for being in the wrong forum (DBCA, s 57).

Is it all worth it?

Whether or not it is worthwhile to bring a claim in VCAT often depends on the size of the claim.
VCAT has unlimited monetary jurisdiction for domestic building disputes, and if the claim is greater than $100,000 it will be worth proceeding.

If the claim is for $15,000 or less it is recommended to file an application (perhaps with legal assistance) but thereafter to represent yourself, as legal costs will become prohibitive.

Indeed, even with a claim worth $30,000 costs need to be streamlined as much as possible, and to aim for a settlement at an early mediation (approx 5 weeks after filing).

For claims up to $100,000, the dispute is initially referred to a Mediation.  For matters north of $100,000, initially a directions hearing will be held.

At that directions hearing a timetable will be set for:

· Filing of Points of Claim;

· Filing of Points of Defence (and any Counterclaim);

· Expert Reports / Lists of Documents;

· Allocation of a Compulsory Conference date

Generally each case will be allocated at least one Mediation date or a Compulsory Conference date, but not both.
However, for the larger or more complex matters, it is possible that a CC could be adjourned from time to time as settlement is always encouraged at VCAT.

It is a settlement culture prevailing at VCAT, partly because such cases are very expensive to run to Hearing, but also because Members place much emphasis on: 

· the costs of litigation, both preparation and also advocacy at around $5,000 to $7,000 per day;

· the very real risk that legal costs will not be recovered in a meaningful way, even if largely successful. 

The Costs Spectre

In a Charles Dicken novel (“Bleakhouse”) there is a back story about a legal case that had continued for a generation and was now solely about arguing costs.

One would be unwise to let costs become the main argument at VCAT.  Even a fully successful party can only expect costs back on a ‘party party’ scale – best estimated at anywhere between 40 to 65% of the actual spend on legals.

Indeed, when VCAT was first established in the late 1990s, the prevailing ethos was that it was to be a ‘no costs’ jurisdiction.  

It was hoped that this would assist speedy dispute resolution, more resort to an early mediated settlement, and assist parties representing themselves.

In practice, people generally utilise legal representatives anyway, as legal practice is arcane to non lawyers, and those matters where a party is unrepresented can often take far longer to resolve.

Mounting legal costs however can become a barrier to settlement, as generally people will of course want more (or to pay less) to at least cover some of the legal spend.  

People as a matter of principle will never agree to contribute to another side’s legal costs if they can help it, so legal cost recovery is then disguised in some other form in settlement offers.

If one relies solely on recovering legal costs on scale after a hearing, a careful assessment needs to be made as to the economies of this route.

Unless the primary claim is large, it would not be out of the question for a party to win at Hearing - but be in a similar position financially if they had accepted a far inferior settlement at the outset.

Expect at any Mediation or Compulsory Conference, that either the Mediator or the VCAT Member will spend much time telling the parties of the likely costs (and stress) of proceeding to a full hearing – especially if the hearing will run more than a few days.

The Bright Side?

In reality the legal costs involved at VCAT are no worse than would be encountered in commercial building disputes (heard at the Magistrates, or County/Supreme Courts, or at Arbitration).

VCAT is a relatively fast forum when allocating mediation and hearing dates, especially compared with the County or Supreme Courts.   It is also relatively informal in its processes.  For example, rules of evidence are generally not as tight and less rigidity in enforcing deadlines for documents.
Exceptions being the practice note requirements regarding expert evidence/reports, and the compliance hearings held if a document is overdue for several days.

It is an illusion to claim Arbitration is a fast and inexpensive process, and of course a VCAT mediation involves a free venue and mediator to the parties.

One can also make good use of “offers of compromise” under the VCAT Act 1998, or Calderbank offers.

Section 109 of the VCAT Act sets out those times when the Tribunal can depart from the ‘no costs rule’.  It includes where a party has conducted a proceeding vexatiously or has caused another party to incur costs, but also allows regard to offers of compromise.

An offer of compromise should be left open for 14 days from service.  If it is not accepted within that period, the party making the offer will be protected on costs to the extent of the offer, from the time of making it.
That is, if the party who did not accept the offer does no better than that offer at the trial, the party making the offer is entitled to their party party costs on scale from the time of making the offer.

In general, and depending on the Member and the size of the dispute, a successful litigant can expect an award of costs on the party party scale.  But there are no guarantees. Of course, the unsuccessful party then runs the converse risk of having to pay the winning party’s costs on scale.

Another positive of VCAT is that generally the Members have a good construction law background, drawn from the legal field and sometimes with an engineering or other construction related background.

In contrast, when representing building practitioners before the Magistrates Court, it is not unusual that a Magistrate will need to be walked through some of the central concepts (eg, that a registered building practitioner is a natural person, not a company).
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