12 December 2005

LOVEGROVE SOLICITORS

GUILTY UNTIL PROVEN INNOCENT? THE BUILDING
PROFESSIONALS BILL 2005, AND WHAT IT MEANS
FOR CERTIFIERS

By Justin Cotton, Senior Associate of LOVEGROVE SOLICITORS

Justin Cotton, Senior Associate
with Lovegrove Solicitors

There has been no Great Fire on
George Street, and yet the Government
in NSW has armed itself with powerful
artillery to discipline private accredited
certifiers who are subject to
misconduct complaints. In the wind, is
the introduction of the ability to
suspend a private certifier without
notice or right of reply, for up to 8
weeks and with the power to extend
this period. This is just one of several
changes in the legislation affecting
private certification in NSW.

A new Bill has now passed both
Houses of the NSW Parliament, and is
destined to become law in short order.
It is the Building Professionals Bill
2005, and it will provide a
centralization of the process for the
accreditation and  regulation of
accredited certifiers.  This includes
changes to the system for dealing with
misconduct complaints, and the end of
the accreditation role currently handled
by the various professional
associations (such as  Engineers
Australia, the Planning Institute of
Australia, and the Department of
Planning).  Their role in handling
accrediting applications will be taken
over by the Building Professionals
Board.

Once the Bill is enacted, it will also
introduce new procedures, and also
some new powers, in relation to the
investigation of misconduct and
auditing of private certifiers. The aim
of this article is to discuss some of the
more major changes heralded by the
new Bill.

Automatic Suspension
The Building Professionals Board will

have the power to suspend a private
certifier’s accreditation for a period of
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up to 8 weeks, or place conditions on
that person’s accreditation. This
power of suspension is referred to here
as ‘automatic’, because the suspension
or conditions can be placed on the
accreditation without first giving notice
or receiving submissions from the
certifier concerned. The Board can do
this if it is satisfied that it is necessary
to do so to protect the safety or
property of any person.

At the end of 8 weeks, the period of
suspension can be extended if such
extension is approved by the President
or Deputy President of the Board, and
the matter is still being dealt with as a
complaint.

Although some people might believe
that this power will only be used in
extreme circumstances, the fact is that
the ability of the Board to take such an
extremely far reaching step is there if
necessary. In addition, there is no
detailed description of the test by
which the Board must be satisfied that
the suspension is necessary. Once
such a suspension is imposed, it can be
extended for periods of 8 weeks if the
Board so directs. The only redress for
a certifier, set out in the Act, will be
appeal rights to the Administrative
Decisions Tribunal.

Unfortunately, an appeal process to the
ADT could take weeks or months, and
will be of little use to the certifier who
is faced with the overnight loss of all
their certification projects, and without
notice. The certifier will have to
assign all these projects to an
alternative PCA, and could have to
stave off claims for damages as a result
of having to repudiate contracts with
clients.

For instance if a certifier had say 350
contracts on foot then those contracts
would need to be assigned. The effect
of the certification would be very
much akin to a cancellation in that the
suspension could wipe out the
certifier’s business. Hardest hit would
be sole operators who would have to
transfer their jobs to another company.
Furthermore, in theory all the affected
clients could sue the PCA for breach of
contract

Warning: Get your contracts
into order

Below are some comments by Kim
Lovegrove.

Check your contracts of engagement
and make sure there is a provision
that attempts to protect your certifiers
from breach of contract claims in the
event of suspension.
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Now more than ever certifiers need to
overhaul their contracts of engagement
to ensure that they comply with the
EPA Act and moreover to ensure that
the contracts protect the certifiers from
some of the “collateral” that flows
from suspension and restrictions on
accreditation. There should also be
contractual conditions that provide
that in the event of suspension certain
things occur i.e.

e The client fully cooperates with
a transfer of files.

e  Where the company has more
than one certifier there exists
the right (subject to the
permission of the BPB as
required by law) to assign the
contract of engagement to a
fellow certifier employee.

e That there be a provision where
in the event of suspension and
resulting transfer that the
certifier or the company
employer is not liable for any
breach of contract or damages
that flow from this. Whether
this would ultimately stand up
in a court of law is moot, but it
may, and if it didn’t then the
exposure would be no more
than that which would have
been manifest but for the clause
not standing up.

Justin Cotton and Jonathon Miller of
these offices have already drafted such
clauses and can be contacted on point.
My view is that it is paramount that
certifier contracts of engagement
include such provisions. A failure to
include such provision could culminate
in a plethora of claims for
reimbursement and breach of contract.
A litany of such claims could culminate
in the insolvency of a certifier.

Furthermore for those certifiers who
have not incorporated, they should
now do so because the contracts of
engagement should be with the
company rather than the accredited
certifier natural person, so that in the
worst case scenario the company could
be wound up rather than the individual
bankrupted. For advice on point
speak to Jonathon Miller who has
provided advice to clients recently
about incorporation.

Guilty until Proven Innocent

Given that the suspension (or the
placing of conditions) on accreditation
will be invoked without notice and
without the right for the certifier to
make submissions, this is akin to a
‘guilty until proven innocent’ measure.
The certifier will incur significant
damages without the right to a hearing
in advance. It is a legislative bar that
has been placed over the natural justice
concept of ‘procedural fairness’.

An affected certifier will be placed in
the position of having to spend
significant legal fees on attempting to
obtain a ‘stay’ on the suspension order,
by way of a stay or injunction
application at the ADT or the Supreme
Court. The objective would be to stay
the suspension until the complaint
against the certifier is finally
determined.

The Centralisation of Accreditation

Under the new Act, the Building
Professionals Board will accredit all
private certifiers to issue Part 4A
Certificates and Complying
Development Certificates, and not the
professional associations that are
currently in charge of accreditation.
There will be a centralization in
guidelines, as the Board will publish its
own accreditation guidelines some
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time in the first half of 2006. In
addition, it is the Board that will have
carriage of the investigation of
complaints against private certifiers,
and the auditing of both private
certifiers and local government
certification.

Under the new Act, the professional
associations will be compelled to
provide the Board with all records and
information relating to certifiers who
currently hold accreditation with the
associations, and records relating to
complaints currently being investigated
by the associations. However, until the
changes in the new Act are fully
phased in some time in the first half of
2006, the professional associations will
continue to administer their own
accreditation schemes. In addition,
they will continue to have an
information and educational role to
play for their members in the future.

Conciliation of Complaints — What
Does This Mean?

The procedure for the making of
complaints will remain largely the
same, except the complaints will be
made to, and investigated by, the
Building Professionals Board (and not
the professional associations).

However the Board will be able to
recommend to a complainant and the
accredited certifier that they agree to
conciliation of the complaint. The
procedure for investigation of the
complaint can even be put on hold
while the conciliation  process
continues.

This form of conciliation will be an
attempt to settle the complaint by
mutual agreement, and the Board can
arrange for one of its officers to assist
in conciliation. Further, the Board’s
ability to recommend conciliation can
go further than just a power of
recommendation. This is because the
Board has the power to dismiss a
complaint if the Board believes that the
matter could be appropriately dealt
with by conciliation.

An End to ‘Retrospective
Construction’ Certificates?

One aim of the new Bill is to end the
confusion about whether it is possible
for a certifier to issue a Construction
Certificate after building works have
already commenced. On the strength
of the recent case law (such as the
‘Marvan Properties’ decision), there
has been a strong argument that is
possible to issue  Construction

Certificates ‘retrospectively’, after
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works have commenced. The ratio of
Marvan  Properties ~ was  that
consistency between the Development
Consent and the  Construction
Certificate was the key ingredient, and
not the timing of issue of the
Certificate.

Due to the amendments brought about
by the new Bill, a change is to be made
to the EP&A Act. That Act will now
state that a Construction Certificate has
no effect if it is issued after the
building work or subdivision work to
which it relates is physically
commenced on the land. This will
remove the ability to issue
retrospective Construction Certificates
for works previously carried out.
However, this change will not affect
Construction Certificates that have
been issued before the new Act is
passed.

One remedy for the new scenario will
be to simply issue Construction
Certificates for future parts of the
building work only, if a certifier finds
themselves in a difficult position
whereby they are not advised that
works have already started.

Is It Too Late For Industry Input?

There will be no sudden landslide of
change in the certification
environment. As of 9 December 2005
the Bill has passed both Houses of
Parliament, but has not yet been passed
as an Act of Parliament. Although that
passage would appear to be a
formality, it is still possible that further
changes may be made before the Bill
becomes law.

The changes will be phased in, and the
current professional associations will
continue in their roles until the new
accreditation guidelines are published,
some time around March 2006. The

guidelines must be published, and
some time must be allowed for
submissions to comment on the
changes. It is expected that at least 28
days will be allowed for public
submissions, and after that period the
new guidelines will be finalized.

Currently the composition of the
Building Professionals Board is being
settled, and the regulation making
powers of the Board are still being
discussed. The publication of the draft
accreditation scheme will occur shortly
after these tasks have been completed.
There will be a chance for comment
from the certification fraternity once
the draft scheme is published.

By Justin Cotton, Senior Associate of
Lovegrove Solicitors, Construction
and Commercial Solicitors.

Justin has several years experience in
providing advice on the EPA
legislation regarding accreditation,
“misconduct” and “conflict of
interest” provisions.

For any inquiries on interpretation of
the legislation and the requirements
regarding private certifiers, including
the effects of the new Bill, contact:

Lovegrove Solicitors, Construction
and Commercial Solicitors (ph 1300
662 869)
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